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STATEMENT OF THE | SSUES

VWhet her Fl orida Admi nistrative Code Rule 61Gl6-9.001 is an

invalid exercise of legislatively delegated authority in



violation of Section 120.52(8), Florida Statutes, and whet her
certain statenents of the Departnent of Business and Professional
Regul ation (DBPR or the Departnent) are "agency statenents”
defined as rules that shoul d be adopted through the rul emaking
process pursuant to Section 120.54, Florida Statutes.

PRELI M NARY STATEMENT

This case originated with the filing of a Petition for
Formal Adm nistrative Hearing to Determne the Invalidity of
Exi sting Rules, filed Novenber 29, 2006. On Decenber 1, 2006,
the case was assigned to the undersigned and noticed for hearing
Decenber 29, 2006. The Petition cited several different rules
but did not clearly identify which of those rules Petitioner
intended to be the subject of this proceeding. The Petition also
appeared to challenge the failure of the Departnment to enact
certain rules Petitioner contends it is required to adopt, as
wel | as challenging statenents made in a Notice to Cease and
Desi st and an Adm nistrative Conpl ai nt as agency statenents not
adopted as rules. The Adm nistrative Conplaint is the subject of
a separate request for hearing and, at the tinme of hearing in
this case, had not been referred to the Division of
Adm ni strative Hearings for assignnment of an adm nistrative |aw
j udge.

On Decenber 5, 2006, the Departnent filed a Motion to
Dismss, Mdition for Protective Order and Menorandum of Law,

asserting that it was unclear what rules Petitioner was trying to



chal l enge and that Petitioner |acked standing to challenge the
only rule referenced in the Order of Assignnent by Chief Judge
Cohen. The Motion al so sought a protective order for the
schedul ed deposition of the person who was responsible for
findi ng probabl e cause agai nst Petitioner with respect to the

Adm ni strative Conplaint. Finally, the Mtion sought a sixty-day
conti nuance based upon the previously schedul ed surgery of
Respondent's counsel. After response by Petitioner and a

t el ephone hearing wth the parties conducted Decenber 5, 2006, an
Order was issued granting the Motion to Dismss, to the extent
that the Petition failed to specify which rules were the subject
of chal |l enge and seeks to chall enge agency statenents made in the
Adm ni strative Conplaint as unpronul gated rules; granted the
protective order with respect to the pending deposition; and
granted a continuance until January 8, 2006. Petitioner was
directed to file an Arended Petition no |ater than Decenber 20,
2006, specifically identifying which rules are the subject of her
chal | enge.

On Thur sday, Decenber 14, 2006, Petitioner filed a Mdtion to
Conpel Answers to Interrogatories and to Cbtain After the Fact
Perm ssion to Exceed 30 Interrogatories. On Mnday, Decenber 18,
2006, the Departnment filed an Emergency Motion to Quash Notice of
Taki ng Deposition Duces Tecum followed the next day with a
Response to Petitioner's Mition to Conpel Answers to

Interrogatories. On Decenber 19, 2006, Petitioner filed a



Response to Respondent's Enmergency Mdtion to Quash Notice of
Taki ng Deposition Duces Tecum as well as Petitioner's Request
for an Extension of Tinme to Prepare an Anended Petition and an
Enmer gency Tel ephonic Hearing on Petitioner's Mtion to Conpel.
On Decenber 20, 2006, a notion hearing was conducted on al
pendi ng notions and an Order was entered denying the Petitioner's
Motion to Conpel; granting Petitioner's request to exceed 30
interrogatories, provided they were directed to issues in this
case; granting the Departnent's Mtion to Quash Subpoena Duces
Tecum and granting Petitioner until Decenber 22, 2006, to file
her Anended Petition. Y

On Decenber 26, Petitioner filed her Arended Petition, which
wi |l be described nore fully in the Findings of Fact below From
January 2, 2007, until January 5, 2007, the foll ow ng Mtions
were filed: 1) Petitioner's Energency Mtion to Conpel D scovery
Responses and Request to Expand Tinme for Hearing (January 2,
2007); 2) Respondent's Mtion to Dismss Arended Petition
(January 3, 2007); 3) Respondent's Mdtion to Quash Subpoena Duces
Tecum and for Validation of Term nation of Deposition (January 5,
2007); 4) Motion to Quash Subpoena of Tom Scott, Motion for
Protective Order and Request for Attorneys Fees (filed on behalf
of Tom Scott by the Departnment of Legal Affairs, January 5,
2007); and 5) Petitioner's Mdtion to Continue Deposition and for

Sanctions (January 5, 2007).% At the commencenent of the



hearing January 8, 2006, Petitioner filed an additional Mdtion in
Li m ne.

At the commencenent of the hearing, Petitioner's Enmergency
Motion to Conpel Discovery Requests was denied as prenmature,
i nasmuch as the di scovery about which Petitioner conplained was
not yet due at the tinme she filed the Mdtion. Considerable
argunment was presented on the Respondent's Mtion to D sm ss,
whi ch was granted, based upon the undisputed facts outlined
bel ow.

FI NDI NGS OF FACT

1. Petitioner, Dr. Bacchus, is a hydroecologist with a
mul tidi sciplinary degree. Wile Dr. Bacchus lives in Ceorgia,
she alleges that a substantial anount of her income cones from
conducting environmental consulting services in Florida.
According to her Amended Petition, Dr. Bacchus is not |icensed by
t he Depart nent.

2. Respondent, Departnent of Business and Prof essional
Regul ation, is the state agency charged with the |icensing and
regul ation of a variety of professions. The practice of geol ogy
is anong the professions it regul ates, pursuant to Chapters 455
and 492, Florida Statutes. Created within the Departnment is the
Board of Geol ogy.

3. Petitioner is the subject of an Adm ni strative Conpl ai nt
i ssued on or about Septenber 27, 2006, charging her with the

unlicensed practice of geology in violation of Section



492.112(1)(a), Florida Statutes (2005). The Adm nistrative
Compl aint, which is attached as an Exhibit to the Anended
Petition, does not cite to any rules. As of the date of hearing,
the Adm ni strative Conplaint had not been referred to the
Di vision of Adm nistrative Hearings

4. Petitioner does not allege that she has any intention of
seeking licensure fromthe Departnent.

Fl orida Adm nistrati ve Code Rule 61G16-9. 001

5. Florida Adm nistrative Code Rule 61G16-9.001 is a rule
adopt ed by the Board of Ceol ogy, as opposed to the Departnent of
Busi ness and Professional Regulation. The rule, entitled
"Disciplinary Guidelines," identifies the range of penalties
normal |y i nposed by the Board of Geol ogy against |icensees for
vi ol ations of provisions in Chapters 455 and 492. Al of the
possi bl e viol ati ons addressed by the Disciplinary Guidelines are
statutory violations.

6. The rule is lengthy and will not be repeated ver batim
The text of subsections (1) and (2) are tables of penalty ranges.
Subsection (1) deals with violations of provisions in Chapter
492, whereas subsection (2) of the rule addresses viol ations of
Chapt er 455. Subsection (3) is entitled "The Usual Conditions"
and outlines provisions that are included in all disciplinary
orders; conditions inposed whenever fines and costs are inposed,
condi ti ons which may be inposed with probation; and conditions

whi ch may be inposed when a |license is suspended.



7. Subsection (4) identifies the purpose of the
Di sciplinary Guidelines, and states:

(4) Purpose of guidelines -- The range of
penalties set forth above is the range from
whi ch disciplinary penalties will be inposed
upon |icensees guilty of violations of the
|aws and rules. The purpose of these
guidelines is to give notice of the range of
penal ties which will normally be inposed for
specific violations. The guidelines are
based upon a single count violation of the
provision listed. Miltiple counts of
viol ati ons of the same provision, or

unrel ated provisions of the law or rules wll
be grounds for enhancenent of penalties or

i nposition of additional penalties. [Enphasis
suppl i ed. ]

8. Subsection (5) of the rule addresses aggravating and
mtigating circunstances to be consi dered when inposing penalty,
and subsection (6) identifies those instances when the Departnent
may i ssue a Notice of Nonconpliance.

9. The rule lists as its specific authority Sections
455, 2273, 492.104(1), and 492.113(3), Florida Statutes. The |aws
i npl emented are Sections 455.227, 455.2273, 492.104(1), and
492.113(2), Florida Statutes.

10. Section 455.227, Florida Statutes, identifies "across-
t he board" acts that constitute grounds for which disciplinary
action may be taken by professional |icensing boards or by the
Departnent, where no professional l|icensing board exists. The
penal ties that can be inposed are the refusal to certify, or
certify with restrictions, an application for a |license;

suspensi on or permanent revocation of a license; restriction of



practice; inposition of an adm nistrative fine; issuance of a
repri mand; placenent of a |licensee on probation; or corrective
action.

11. Section 455.2273, Florida Statutes (2006), provides in
pertinent part:

455. 2273 Disciplinary Cuidelines

(1) Each board, or the departnent where
there is no board, shall adopt, by rule, and
periodically review the disciplinary
gui del i nes applicable to each ground for

di sciplinary action which may be inposed by

t he board, or the departnment where there is
no board, pursuant to this chapter, the
respective practice acts, and any rule of the
board or departnent.

12. Section 492.104(1), Florida Statutes (2006), provides:

The Board of Professional Ceol ogi sts has
authority to adopt rules pursuant to ss.
120.536(1) and 120.54 to inplenment this
chapter. Every |licensee shall be governed
and controlled by this chapter and the rules
adopted by the board. The board is
authorized to set, by rule, fees for
application, exam nation, certificate of
authorization, late renewal, initial
licensure, and license renewal. These fees
shoul d not exceed the cost of inplenenting
the application, exam nation, initial
licensure, and |license renewal or other

adm ni strative process and shall be
establ i shed as foll ows:

(1) The application fee shall not exceed
$150 and shall not be refundabl e.

13. Section 492.113(2), Florida Statutes (2006), states
that the Board of Geol ogy shall specify what acts or om ssions
constitute a violation of section (1) of the section, which is

entitled "Di sciplinary Proceedings."” Subsection (1) identifies



several different grounds for which disciplinary action may be
t aken against a licensee.

14. \Wile Section 492.113(2) is listed as a | aw being
i npl emented by Rule 61G16-9. 001, the Rule does not specify any
acts or om ssions constituting a violation of Section 492.113(1),
Florida Statutes. It sinply paraphrases the statutory |anguage
of each statutory provision and gives a range of penalties for
each viol ation

Agency Statenents as Rul es

15. Petitioner also attenpts to chall enge agency statenents
and agency actions not adopted as rules. The Anended Petition
st at es:

2. . . . Exanples of the text and description
of the statenents and agency acti ons,

pursuant to 8 120.56(4)(a), F.S. and as
defined in § 120.52, F.S., are provided in
the Departnent's:

a) Admnistrative Conpl ai nt agai nst
Petitioner, SYDNEY T. BACCHUS, Ph.D.
(hereinafter "Dr. Bacchus") signed on

Sept enber 27, 2006, attached and i ncorporated
by reference hereto as Exhibit A

b) Undated Settlenent Stipulation
acconpanyi ng the above-referenced

Adm ni strative Conpl ai nt agai nst Dr. Bacchus,
attached and i ncorporated by reference hereto
as Exhibit B.

c) Cease and Desist Order against

Dr. Bacchus signed on February 15, 2006,
attached and i ncorporated by reference hereto
as Exhibit C

d) Conplaint No. 2005056737 agai nst

Dr. Bacchus signed on January 26, 2006 and
threatening crimnal charges, attached and

i ncorporated by reference hereto as Exhibit

D, and




e) Conplaint No. 2003063556 agai nst

Dr. Bacchus signed on May 22, 2003 and
threatening crimnal charges, attached and
i ncorporated by reference hereto as Exhibit
E. [Enphasis Supplied.]

Failure to Adopt Rul es

16. Petitioner apparently also seeks to address the failure
of the Departnent to adopt rules identifying what acts constitute
the unlicensed practice of geology. The Amended Petition states
in pertinent part:

43. In 1987, the Board was authorized to
govern and control every |icensed

pr of essi onal geol ogi st, pursuant to s. 4, ch.
87-403, Laws of Florida. The Board was not
aut hori zed to govern and control persons not
| i censed as a professional geol ogist.

44. 1n 1987, the Departnent was mandated to
"specify, by rule what acts or om ssions
constitute a violation" of the "[P]ractice of
geol ogy," pursuant to subsection (2) s. 12,
ch. 87-403 Laws of Florida.

* * *

46. The Departnent has failed to specify, by
rule, "what acts or om ssions constitute a
violation" of the "[P]ractice of geology,"” to
all ow an unlicensed person to "know' what
constitutes the practice of geology. 1In the
absence of such specificities, a person
cannot "know ngly" engage in the unlicensed
"[P]ractice of geology" or "know ngly enpl oy
unl i censed persons to practice geol ogy,
pursuant to subsection (1) s. 12, ch. 87-403
Laws of Florida. [Enphasis in original.]

17. Petitioner's Unilateral Pre-Hearing Statenent does not
mention Rule 61Gl6-9.001. Petitioner's statenents identifying
what she views as the scope of the proceeding state the

fol | ow ng:

10



Brief General Statenent of Petitioner's

Positi on

The Departnent is regulating unlicensed
menbers of the public under Chapters 492 and
455 Fl orida Statutes, using unpromnul gated
rules and rules that are an invalid exercise
of delegated legislative authority. Such
unl awful regul ation violates the
constitutional freedom of speech of
unlicensed persons. The Departnent is
i nperm ssi bly encroaching on the powers of
the judiciary.

| ssue of Fact that Remain to be Litigated

1. Wether the Departnent is regulating

unl i censed nenbers of the public under
Chapters 492 and 455 Florida Statutes, using
unpronul gated rules and rules that are an
invalid exercise of delegated |egislative
authority.

| ssue of Law that Remain to be Litigated

1. Wether the Departnent exceeded its

| awf ul del egation of authority to regul ate
the "practice of professional geology” in the
manner in which it is being regulated in

Fl ori da.

2. \Wether the Departnment has failed to give
adequate notice to the public regardi ng what
constitutes the unlicensed "practice of

pr of essi onal geol ogy" in Florida.

3. \Whether the Departnment's rules are over-
broad, vague, and are in invalid exercise of
del egated | egislative authority.

4. \Wether the Departnment was required to
pronmul gate rules to regulate the unlicensed
"practice of professional geology” in
Florida, but failed to pronul gate those

rul es.

11



18.

5. Wiether the Departnent has been engaged
in a pattern of action that constitutes an
unpr orul gated rul e.

6. Wiether the Departnent's recent

regul ation of the "practice of professional
geol ogy" in Florida constitutes selective
enf or cenment .

Petitioner was questioned at |ength during the

consideration of the Motion to Dismss regarding the basis of her

chal | enge.

She i ndi cated not that she was concerned with the

application of Rule 61Gl6-9.001 agai nst her, but that she w shed

to challenge the entire regul atory schene:

THE COURT: . . . Doctor, all the

di sciplinary guideline rule does is nane a
statutory or rule violation. |t paraphrases
the statute itself. It doesn't provide any
addi ti onal |anguage to ny know edge and

provi des what penalty woul d be inposed should
a licensee violate one of those statutory

provisions. It doesn't -- and as | | ook at
this, it doesn't even have any rule
violations. |Its statutory.

DR. BACCHUS: Yes, Your Honor, | understand

that, and | understand that it is confusing,
but in fact | had received two charges from
t he departnent over a period of -- beginning
-- | received the first notice in 2003 for a
conplaint filed | believe the previous year,
and then second conplaint that | received
early in 2006 for a conplaint filed against
me in 2005 basically alleging that | was
produci ng docunents that in fact were
required to have the seal and signature of a
I i censed geol ogi st.

So in fact the agency is regulating
unl i censed persons using the | anguage from
61GLl6 despite the fact that they are not
referencing the rule citation. You know,
" man unlicensed individual, conplaints are
being filed agai nst nme because | am producing
docunents that have only ny nane.

12



No reference to the title of professional

geol ogy, no insinuation that I ama
geol ogi st, a professional geologist, a

I i censed professional geologist, no reference
to that whatsoever, yet conplaints are being
filed against me with the departnent and they
are taking action agai nst ne.

THE COURT: But again, getting back to this
rule. Even assuming -- and the nerits of
your adm nistrative conplaint are not before
me and we're not going to tal k about them

DR. BACCHUS: Yes, Your Honor, | understand.

THE COURT: But even assumng that, even
assum ng that the departnment were going to
take action agai nst you based on whatever is
charged in that adm nistrative conplaint, how
is this rule -- you're not going to be --
this rule specifically says |licensees.

DR. BACCHUS: Yes, Your Honor, | understand
that, but that's not how its being applied by
the Departnent. | understand that this

hearing is not a hearing to be addressing ny
conplaints, but as | understand, ny
conplaints are relevant with regard to ny
standing for this issue before the court
today. And in fact because of the actions of
t he departnent agai nst me, you know, nultiple
conplaints can be filed against nme for any
written docunent that | have produced in the
past or any witten docunent that is pending,
peer-revi ewed publications that are pending
to be rel eased, because | don't have a
license, they are using that |anguage w thout
referencing that rule to take action agai nst
me, your Honor.

THE COURT: But again, you're saying they're
not referencing that rule.

DR. BACCHUS: That's correct, Your Honor.
They're not referencing that, but because
there is no conparable rule that has been
promul gated and adopted and i s being

i npl enented for unlicensed activities, there
is only the statute they are referencing,
only 492 and 455, and because there isn't a

13



conparable rule to 61Gl6 for unlicensed
peopl e, then by nature you have to | ook at
what the |licensed activity is to determ ne
what the unlicensed activity is.

19. Simlarly, with respect to the actions taken by the

Depart ment agai nst her personally, Dr. Bacchus asserted that
t hese actions, which she characterizes as agency statenents, give
her standing to file this rule challenge. However, she does not
all ege that the Departnent’'s actions necessarily give her
standing to challenge the specific rule alleged in the Anended
Petition:

THE COURT: So what is your position in terns

of standing? These agency statenents give

you standing to chall enge what ?

DR. BACCHUS: To challenge the regul ation of

unl i censed practice of professional geol ogy

in Florida. Because the broad sweeping net

t hey are casting, Your Honor, enconpasses

every form of speech, every formof witten

docunent that | produce, whether it is a

peer-revi ewed publication, whether it is a

coment letter to a public agency proposed

action, | would have to challenge every

single act. | literally cannot act until

am abl e to know what constitutes the practice

of professional geology and the statute does

not tell ne that.

20. Finally, with respect to what Dr. Bacchus describes as

"“illegal unpronulgated rules,” Dr Bacchus described the
unpronul gated rule as "this sweeping action, the fact that the
statute does not define geol ogical services, the statute does not
defi ne geol ogi cal docunents, yet the agency is taking action not
only against nme but against a nyriad [of] other people for

theoretically actions that constitute geol ogical services."

14



21.

CONCLUSI ONS OF LAW

The Division of Adm nistrative Hearings has

jurisdiction over the subject matter and the parties to this

action in accordance with Sections 120.569 and 120.57(1),

St at ut es.
22.
chal | enge.

Fl ori da

Dr. Bacchus' Anmended Petition alleges three bases for

For the reasons that follow Petitioner has not

stated a basis for proceeding as a matter of |aw

23.

Section 120.52, Florida Statutes (2006), defines

certain ternms as they are used in Chapter 120. The follow ng

statutory

definitions are pertinent to this proceedi ng:

(2) "Agency action" neans the whole or part
of arule or order, or the equivalent, or the
denial of a petition to adopt a rule or issue
an order. The termal so includes any deni al
of a request made under s. 120.54(7).

* * *

(8) "lInvalid exercise of del egated

| egi sl ative authority" nmeans action which
goes beyond the powers, functions, and duties
del egated by the Legislature. A proposed or
existing rule is an invalid exercise of

del egated |l egislative authority if any one of
the foll ow ng applies:

(a) The agency has naterially failed to
foll ow the applicabl e rul emaki ng procedures
or requirenents set forth in this chapter;

(b) The agency has exceeded its grant of
rul emeki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw

i npl enented, citation to which is required by
s. 120.54(3)(a)1.;

15



(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency;

(e) The rule is arbitrary or capricious. A
rule is arbitrary if it is not supported by

| ogic or the necessary facts; arule is
capricious if it is adopted w thout thought
or reason or is irrational; or

(f) The rule inposes regulatory costs on the
regul ated person, county, or city which could
be reduced by the adoption of |ess costly
alternatives that substantially acconplish
the statutory objectives.

A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be
inplenmented is also required. An agency may
adopt only rules that inplenent or interpret
the specific powers and duties granted by the
enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary and
capricious or is within the agency's cl ass of
powers and duties, nor shall an agency have
the authority to inplenment statutory

provi sions setting forth general |egislative
intent or policy. Statutory |anguage
granting rul emaki ng authority or generally
descri bing the powers and functions of an
agency shall be construed to extend no
further than inplenmenting or interpreting the
specific powers and duties conferred by the
same statute

* * %

(15) "Rule" neans each agency statenent of
general applicability that inplenents,
interprets, or prescribes |law or policy or
descri bes the procedure or practice

requi renents of an agency and includes any
form whi ch i nposes any requirenent or
solicits any information not specifically
required by statute or by an existing rule.
The term al so includes the anendnent or
repeal of a rule. The term does not i nclude:
[ ExXceptions not relevant to this

pr oceedi ngs. |

16



24. Section 120.56, Florida Statutes (2006), provides in
pertinent part:

(1) CENERAL PROCEDURES FOR CHALLENG NG THE
VALIDITY OF A RULE OR A PROPCSED RULE. - -

(a) Any person substantially affected by a
rule or a proposed rule may seek an

adm ni strative determ nation of the
invalidity of the rule on the ground that the
rule is an invalid exercise of del egated

| egi sl ative authority.

(b) The petition seeking an adm nistrative
determ nation nust state with particularity
the provisions alleged to be invalid with
sufficient explanation of the facts or
grounds for the alleged invalidity and facts
sufficient to show that the person
challenging a rule is substantially affected
by it, or that the person challenging a
proposed rule would be substantially affected
by it.

(4) CHALLENG NG ACENCY STATEMENTS DEFI NED AS
RULES; SPECI AL PROVI SI ONS. - -

(a) Any person substantially affected by an
agency statenent may seek an admnistrative
determ nation that the statenent viol ates s.
120.54(1)(a). The petition shall include the
text of the statenent or a description of the
statenment and shall state with particularity
facts sufficient to show that the statenent
constitutes a rule under s. 120.52 and that

t he agency has not adopted the statement by

t he rul emaki ng procedure provided by s.
120.54. [ Enphasis supplied.]

25. DBPR is a licensing agency created pursuant to Section
20.165, Florida Statutes. Created within the Departnment's
D vision of Professions is the Board of Geology. § 20.165(4)

(a)l1l2., Fla. Stat. (2006) The responsibilities of both the

17



pr of essi onal
455, Florida Statutes,

respect to the regulation of the practice of geol ogy are

contained in Chapter 492, Florida Statutes.

26.
is addressed in Section 455.228, Florida Statutes (2006),

boards and the Departnent are outlined in Chapter

and the specific responsibilities with

Ceneral ly speaking, action against unlicensed persons

states in pertinent part:

455,228 Unlicensed practice of a profession;
cease and desist notice; civil penalty;
enforcenent; citations; allocation of noneys
col l ected. --

(1) Wen the departnent has probabl e cause
to believe that any person not |icensed by
t he departnent, or the appropriate regul atory
board wthin the departnent, has viol ated any
provi sion of this chapter or any statute that
relates to the practice of a profession
regul ated by the departnment, or any rule
adopt ed pursuant thereto, the departnent may
i ssue and deliver to such person a notice to
cease and desist fromsuch violation. In
addi tion, the department nay issue and
deliver a notice to cease and desist to any
person who aids and abets the unlicensed
practice of a profession by enploying such
unlicensed person. The issuance of a notice
to cease and desist shall not constitute
agency action for which a hearing under ss.
and may be sought. For the
purpose of enforcing a cease and desi st
order, the departnment may file a proceeding
in the nane of the state seeking issuance of
an injunction or a wit of mandanus agai nst
any person who viol ates any provisions of
such order. 1In addition to the foregoing
remedi es, the departnent may inpose an
adm ni strative penalty not to exceed $5, 000
per incident pursuant to the provisions of
chapter 120 or may issue a citation pursuant
to the provisions of subsection (3). If the
departnent is required to seek enforcenent of
the order for a penalty pursuant to s.
it shall be entitled to collect its

18
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attorney's fees and costs, together with any
cost of collection.

Fl ori da Adm nistrati ve Code Rule 61Gl16-9. 001

27. Petitioner does not have standing to challenge the
provi sions of Rule 61Gl6-9.001. Section 120.56, Florida
Statutes, allows a person who is substantially affected by a rule
or agency statenment to initiate a challenge. To establish
standi ng under the "substantially affected” test, a party nust
denonstrate that 1) the rule or policy will result in a real and
imrediate injury in fact, and 2) the alleged interest is within
the zone of interest to be protected or regulated. Jacoby v.

Fl ori da Board of Medicine, 917 So. 2d 358 (Fla. 1st DCA 2005);

see also Ofice of Insurance Regulation v. AlU Insurance Co., 926

So. 479 (Fla. 1st DCA 2006) (insurance conpany did not
denonstrate that application of the proposed rule will result in
a real and sufficiently inmediate injury in fact to afford

standing to chall enge the proposed rule); Florida Board of

Medi cine v. Florida Acadeny of Cosnetic Surgery, 808 So. 2d 243,

250 (Fla. 1st DCA 2002), superseded on other grounds, Departnent

of Health v. Merritt, 919 So. 2d 561 (Fla. 1st DCA 2006).

28. Petitioner does not neet this standard. She has
all eged in the Anended Petition and affirnmed at hearing that she
is not |icensed by the Departnent. Rule 61Gl6-9.001, by its
terms, only applies to |icensees who are disciplined by the Board
of Geology. Rule 61Gl6-9.001 cannot be applied to her. Under

t hese circunstances, Petitioner cannot denonstrate that she wl|l
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suffer areal and immediate injury in fact as a result of the
rul e.

29. Neither is she within the zone of interest to be
regul ated. Rule 61G16-9.001 provides penalties for |icensees who
are found to be in violation of Chapter 455 or 492. Wile
Petitioner argues that, by conparison, it affects her as an
unl i censed person charged with practicing without a |icense,
penalties for such violations are governed by Section 455.228 as

opposed to Rule 61GL16-9.001.% Conpare Lanoue v. Florida

Department of Law Enforcenent, 751 So. 2d 94, 99 (Fla. 1st DCA

1999).

30. Moreover, Rule 61Gl6-9.001 sinply does not provide
notice of what constitutes a violation of any provision of
Chapter 455 or 492. It provides notice of what penalty may be
i nposed assuming a licensee is found guilty of violating a naned
statutory infraction. Under these circunstances, Petitioner has
not and cannot allege or denonstrate standing to challenge Rule
61GL6-9. 001.

Agency Statenents Defined as Rul es

31. Petitioner's attenpt to challenge the Departnent's
actions agai nst her as "agency statenents"” is also not permtted
in a Section 120.56 proceeding. The Anended Petition at
paragraph 2 attenpts to descri be agency statenents and agency
actions, and lists two notices of conplaints against Dr. Bacchus;

a Cease and Desist Order against Dr. Bacchus; an Adm nistrative
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Conpl ai nt agai nst Dr. Bacchus; and a proposed settl enent
stipulation to resolve the Adm nistrative Conpl aint.

32. Petitioner has confused agency action, which is defined
in Section 120.52(2), Florida Statutes, with an agency statenent,
which is not specifically defined. Moreover, Petitioner has
equat ed prelimnary agency actions against her with the
definition of a rule under Section 120.52(15). Wile she
identifies in her Anended Petition "exanples" of agency actions
or statenents, when asked directly what agency statenent was at
i ssue, she could not nane an actual statenment in the docunents
she identified, and she could not nanme any other agency statenent
all eged in her Amended Petition.* Her inability to identify the
"agency statenent” she intended to challenge violates the
requi renents of Section 120.56(4)(a), Florida Statutes, and
deprives the Departnent of adequate notice of what it is called

upon to defend. Aloha Uilities, Inc. v. Public Service

Conmi ssi on, 723 So. 2d 919, 92-21 (Fla. 1st DCA 1999).
33. This case is very simlar to the scenario presented in

United Wsconsin Life Insurance Co. v. Departnent of |nsurance,

DOAH Case No. 01-3135RU (Final Order Issued Novenber 27, 2001),

affirmed, 831 So. 2d 239 (Fla. 1st DCA 2002); see also The Pool

People, Inc. v. Board of Professional Engineers, 05-1637RU (Fi nal

Order issued Decenber 1, 2005). Conclusions of law in the Final

Order in United Wsconsin are equal ly pertinent here:
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61. The first question to be resolved is
whet her any of the three statenents
chal | enged by United neet the definition of a
"rule" as that termis defined in Section
120.52(15), Florida Statutes. |If the
statenents alleged to be rules in the

Compl aint are not rules, then the inquiry
needs to go no further.

62. In determ ning whether or not these
statenents anount to rules by definition, it
is inmportant to note as a threshold matter,
that for the purposes of this order, the
merit, or lack thereof, of the Departnent's
position in the Conplaint is not at issue
here. In other words, whether the facts
asserted in the conplaint can be proven, and
if so, whether they are violations of the

Fl orida I nsurance Code, are matters which
awai t deci si on on anot her day.

63. Rulenmaking is required only for an
agency statenent that is the equivalent of a
rule, which is defined in Section 120.52(15),
Florida Statutes. Environnental Trust, Inc.
v. State Departnent of Environnental
Protection, 714 So. 2d 493, 498 (Fla. 1st DCA
1998) .

64. It would be inappropriate to specul ate
inthis Order, as to whether the Departnent
may have nade statenents reflecting generally
applicable policies substantially affecting
parties through other media which are simlar
to the allegations in the Conplaint. Wat is
cl ear, however, is that the matters all eged
in the Conplaint, which are the subject of
this litigation, are not agency statenents.

65. |[The statutory provisions which formthe
basis for the Adm nistrative Conplaint], are,
t aken toget her, statutes which prohibit
descri bed conduct. They are penal in nature.
Sonme of the sections . . . provide for
crimnal sanctions. They are announcenents
of policy enacted into |aw by the Florida
Legi slature. They represent the policy of
the state. Because the Departnent is the
agency charged wth inplenenting these
statutes, the Departnment is free to allege
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facts which m ght prove to be violations of
these statutes, without resort to explanatory
rul es.

66. It seens unlikely that the Florida

Legi slature intended that allegations under a
prohi bitory or penal statute could be subject
to collateral attack through a Section
120.54, Florida Statutes, rule challenge.
Such a procedure could result in tw hearings
each time a regulatory action was brought by
an agency. In the pursuit of justice through
the adm ni strative process, sinplicity and
econony of resources are primary goals.
Permtting collateral challenges in

enf orcenent cases unreasonably derogate those
goal s.

67. In any event, the "statenents" all eged
in the Petition to be rules by definition,
are not statenents of the Departnent. They
are pleadings pertaining to all eged
violations of a Florida Statute. Therefore
they are not rules by definition. It is
further apparent that the proper forumfor
the resolution of the matters contained in
the Conplaint is a proceedi ng pursuant to
Section 120.57(1), Florida Statutes.

34. The First District affirmed the Final Order, stating
that United Wsconsin had no right to pursue a separate,
collateral challenge to an all eged nonrule policy where an
adequat e remedy exists through a Section 120.57 hearing. The
sanme result is required here. The provision alleged in the
Adm ni strative Conpl ai nt agai nst Petitioner and referenced in her
Amended Petition is a penal provision. The Departnment is not
required to reference a separate rule in its prosecution of that
case, and the fact that the Departnent has chosen to initiate
action against her is not a basis for challenging that

prelimnary action as an unpromnul gated rul e.
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35. Petitioner attenpts to distinguish the United W sconsin

deci si on based upon the fact that she has had two, as opposed to
one, Notices to Cease and Desist issued against her. However,
t he exi stence of two separate instances where Petitioner has been
accused of violating a statutory provision does not nake either
statenent a statenent of general applicability. They are
statenents addressed to a specific party about specific instances
of conduct that the Departnent believes are violations of a
specified statutory provision. Such statenents are not rules.

36. Inreality, what Petitioner is attenpting to chall enge
is the regulatory schene related to the practice of geology. She

is not the first to do so. See Oark v. Departnment of

Pr of essi onal Regul ati on, Board of Professional Ceol ogists, 584

So. 2d 59 (Fla. 1st DCA 1991). However, the type of chall enge
she is attenpting to bring is sinply not within the narrow scope
of a Section 120.56 rul e chall enge.

Failure to Promul gate Rul es

37. Finally, Petitioner is attenpting to challenge the
Respondent's failure to specify by rule, what acts or om ssions
constitute a violation of the practice of geology. Petitioner
cites to subsection (2), s.12, Chapter 87-403, Laws of Florida,
as opposed to current Florida Statutes. The provision to which
she cites is codified at Section 492.113(2), Florida Statutes,
and directs the Board of Geol ogy, as opposed to the Departnent

whi ch is the naned respondent here, to adopt rules.
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38. Notwithstanding that the directive in Section
492.113(2) is directed to the Board of Geology as opposed to
Respondent, Petitioner is in the wong forumto chall enge
petition an agency to adopt rules they are mandated to

promul gate. Section 120.54(7), Florida Statutes, provides:

(7) PETITION TO I NI TI ATE RULEMAKI NG. - -
(a) Any person regul ated by an agency or

havi ng substantial interest in an agency rule
may petition an agency to adopt, anend, or
repeal a rule or to provide the m ninmm
public information required by this chapter.
The petition shall specify the proposed rule
and action requested. Not l|ater than 30

cal endar days following the date of filing a
petition, the agency shall initiate

rul emaki ng proceedi ngs under this chapter,
otherwi se conply with the requested acti on,
or deny the petition with a witten statenent
of its reasons for the denial.

39. This provision requires that if Petitioner is seeking
to have the Board adopt rul es defining what constitutes the
practice of geol ogy, she nust file a petition with the Board of
Ceol ogy as opposed to the Division of Adm nistrative Hearings.
The undersigned has no authority to act on this portion of
Petitioner's Amended Petition.

40. The Petitioner has filed a Proposed Final O der
suggesting that this proceedi ng be dismssed "w thout prejudice
with [ eave to anend by nore clearly providing any rel evant
"statenents' by the Departnment and how no adequate renedy exists
for her through a Section 120.57, F.S. proceeding." However,

what Petitioner is attenpting to do is allege new, different
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"agency statenents” fromthose alleged in the Anended Petition.
To the extent that Petitioner seeks to challenge different
agency statenents fromthose identified in her Arended Petition,
they would constitute a separate chall enge.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED

1. That the Motion to Dismss the Amended Petition for
Formal Adm nistrative Hearing to Determne the Invalidity of
Existing and Illegal Unpronulgated Rules is granted. The
Amended Petition is dismssed and all relief sought in the
Petition is deni ed.

2. Respondent's Mtion to Quash Subpoena Duces Tecum and
for Validation of Termnation of Deposition filed January 5,
2007, is denied as noot.

3. The Mdttion to Quash Subpoena of Tom Scott, Mdtion for
Protective Order and Request for Attorneys Fees filed on behalf
of Tom Scott January 5, 2007, is denied as noot.

4. Petitioner's Mdtion to Continue Deposition and for
Sanctions filed January 5, 2007, and Motion in Limne filed

January 8, 2007, are denied as noot.
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DONE AND ORDERED this 30th day of January, 2007, in

Tal | ahassee, Leon County, Florida.

(‘

—~—
LI SA SHEARER NELSON
Adm ni strative Law Judge
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwmv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of January, 2007.

ENDNOTES

Y Ppetitioner originally requested until Friday, January 5, 2007,
to file her Amended Petition. However, she did not want the
formal hearing, scheduled to commence Monday, January 8, 2007, to
be conti nued.

2 A conference call was arranged in order to address the first
two of these notions, which was to take place Thursday afternoon,
January 4, 2007. However, the parties called the D vision and

i nformed the undersigned's secretary that they were unable to
appear for the scheduled call. Therefore these notions were
consi dered at the beginning of the hearing.

% lronically, violation of Section 492.112(1)(a) is listed as a
violation in the Rule for which a range of penalties is provided
under subsection (1) of the Rule. The range of penalties is a
fine up to $500 plus costs, with probation or suspension for a
first offense, to a fine of up to $1,000 plus costs, and
suspensi on or revocation for a subsequent violation. However, the
i ntroductory | anguage for the subsection provides "Wenever the
Board finds a licensee guilty of violating a provision of Chapter
492, the followng Penalty guidelines will be followed." @G ven
this limting | anguage and the nature of penalties described, it
nmust be assuned that the rule is not intended to apply to persons
such as Dr. Bacchus who are not, do not intend to be and have not
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been |icensed by the Board.
4 At hearing, she mentioned for the first tine the existence of
an agency statenent that she asserted appears on the Departnent's
webpage identifying conduct that woul d be considered the practice
of geol ogy. However, no such agency statenment appears in her
Amended Petition, and it appears that the information referenced
t hat appears on the webpage is an entirely different agency
statenent than what she all eged was an unadopted rule in this
case. Petitioner is free to challenge that statenent assum ng
she can denonstrate standing to do so. However, inasnmuch as it
referenced an entirely different statenent than what was all eged
in her Amended Conplaint, it was not wthin the scope of this

pr oceedi ng.
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Jenni fer A Tschetter, Esquire
Depart ment of Business and
Pr of essi onal Regul ati on
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Tal | ahassee, Florida 32399-0750

M Cat heri ne Lannon, Esquire

O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Scott Boyd, Acting Executive Director
and General Counse
Joint Adm nistrative Procedures Commttee
Hol | and Bui | di ng, Room 120
Tal | ahassee, Florida 32399-1300

Li z C oud, Chief

Bureau of Adm nistrative Code
The Elliott Building, Room 201
Tal | ahassee, Florida 32399-0250
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedings are conmenced by filing the original
notice of appeal with the Cerk of the Division of Admnistrative
Hearings and a copy, acconpanied by filing fees prescribed by
law, with the District Court of Appeal, First District, or with
the District Court of Appeal in the Appellate District where the
party resides. The notice of appeal nust be filed within 30 days
of rendition of the order to be revi ewed.
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